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Honorable P. K. Birdwell, President
Sablne-Neches Coneervatlion District
Tyler, Texas

Dear Sir: Opinion No. Q-2403
Re; The Sabine-Neches Conser-

vation District has author-
ity to construct a reservoilr
to impound the natural flow
of the Necheg Rlver for the
purpofie of making such fresh
water avallable to dilute emalt
water flowing and geeping into
the streams from the East Texss
oil fleld.

We have your letter of May 22nd calling for our opinleon on the power
of the Sabine-Neches Conservatlon District to construct a reservolr primarily
for the control and dilution of ealt water, now being put into the tributaries
of the Necheg River in an unregulsted manner. There are several thousand oil
wells located on the Neches River Watershed, many of which now produce salt
water and gll of which are potentlal producers of salt water. We understand
that an artificial reservoir as contemplated by your district 1f bullt across
one of the upper tributaries will enable you to dilute moet of the present
and potential production of salt water in such manner as to malntain the salt
eolution of the Neches River below a point harmful tc the uses to which the
water 1s ordinarily put. TYour district was created "to conserve, store, con- -
trol, preserve, utillize and distribute the storm and flood waters and the watere
of the rivers and streams of the State, and such powers as may be contemplated
and implied by the purposes of this provieion of the Comstitution and ae may
be conferred by general law, as well ag by the provisions of this Act," (Sec.

1, Chapter 97, Gen. Laws, Lhth Leg., Reg. Sess., S. B. No. 361). Section 59
of Art. 16 of the Constitution is the reference made in the statute to the
Constitution. Section 59(a) of the Constitution provides:

"The conservation and development of all the natural re-
sources of thie state including the control, storing, preserva-
tion and distribution of ite storm and flood waters, and waters
of ite riverse and streame, for irrigstion, power, and all other
useful purposes, the reclamation and irrigation of its arid,
geml~arid and other lands needing irrigstion, the reclamation
and drainage of its overflowed lands, and other lande needing
drainage.” (Italice ours)




Honorable P. K. Birdwell, Page 2 (0-2403)

Section 59(c) of the Conetitution provides in part:

"The Legislature shall authorize all such indebtedness as
mey be necesfary to provide all improvements and the maintenance
thereof requielte %o the achievement of the purposes of this
amendment, and all such indebtedness mey be evidenced by bonds
of such conservatlon and raclamation district to be lssued under
such regulations as may be prescribed by law . . ."

Section 1 of 8. B. 361 provides:

" + + . Bald district shall have and be recognized to ax-
ercise all the rights and powsrs of an'independent goveramental
agency, body politic and corporaste, to construct, maintain and
operate, in the valleys of the Sabine and Neches Rivers and
their tributaries, within or without the boundaries of such
district, any and all werkas desmed essential %o the operation
of the district and for 1ts administration in the control,
storing, preservation and distribution to all useful purposes
of the waters of the Sabine and Neches Rivers and their tribu-
tary streams, including the storm and flood waters thereof."

In the face of a finding on the part of the Sabine-Necheas Conserva-
tion District Board, that the construction of the subject dam or reservoir
is a function emmential to the operstion of the district in storing the waters
for a useful purpome, It i3 our opinlon the dimstrict undoubtedly has the au-
thority to construct maid reservoir. We are told that this finding is based
upon the facts that the watera of the river are used for the irrigation of
geveral thousand acres of rice lands; for the domestic supply of several cities;
and for various industrial purposes. The salt water in the river presently
constitutas a menace to thems uses which would be eliminated by the reservelr.
The mtatute clearly sets forth the power of the Board to conserve water for
the purpose of irrigation and all other useful purposes. The conserving of the
fresh water to dilute the salt water le unquestionably a conservation of the
Neches River waters in aild of irrigation and such functions assuredly fall
within the general clause "all other useful purposes”, '

Your mecond question is whethar the district has authority to use
said portions of Johnson ,and Bowles Creek channels as carrisrs for the salt
water dlischarge from the wells to the cessrvolr., Johnson and Bowles Craek
channels are tributaries to the Neches River water system, and whatsosver
power the district has extends to these tributaries, as Section 1 of the atat-
ute describes the powers as extending to "the waters of the Sabine and Nechea
Rivers and their tributary streams". Subsection (1) of Section 13, 8. B. 361,
provides:

"The right of eminent domain is expresely conferred upon
such district to enahle 1t to acquire the fee simple title to
and/or easement or right-of-way over and through, any and all
landa, water or lands under water, private or public, within
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and without such district, necessary or convenient to carry out
any of the purposes and powers conferred upon such dietrict by
this Act.”

Accordingly, if the dletrict deems 1t necessary or - convenient to
carry out ite purposes, it may condemn and use the channels of Johnson and
Bowles Creeks. Insofsr as the proposed reservolr would back water up these
tributaries, the district would be obliged to condemn the channels, and water
righte adversely affected. The district would not be obliged of neceassity
to cendemn the channels at points ahove the back water of the reservoilr. The
uge of such portions of the channels would be by the operators dilspoeing salt
wvater into the streams, as distinguished from use by the conservation district.
However, 1t would appear that if the district should conclude it convenient
to its purposes to condemn the channels and water rights at such points, it
could under its statutory authority do sc.

Your third question reguests information on the "type and legality
of securities which would have to be lssued by the district." You state that
the gecuritlies would have ags collateral a group of contracts between the in~
dividual cperators and the district, providing for the payment of a monthly
gervice charge. The contracts in turn to form a sound basis for financing,
would no doubt have to provide for a lien on the propertiee of the operatore
involved, securlng the payment of the charges. This is sc because the power
is specifically withheld from the district. However, subsection (m) of Sec-
tion 13, S. B. 361, provides:

"The Board of Directors of said district shall prescribe
fees and charges to be collected for the use of water, water
connections or other service, which fees and charges shall be
reasSonable and equitable and fully sufficient to produce reve-
nues adequate to pay, and sald Beard of Directeors shall cause
to be paid therefrom: (specifically enumerated purposes)."
(Italice ours)

&

Sections 17 through 30, excepting 25, of S. B. 361 govern the issu-
ce of obligations. Inscfar as the proposed securities would be secured by
contracts between the individuals and the district, the same would appear to
be legal, and the distrlct is at freedom tc provide any type of securiiy not
in conflict with the speclfic provisions of the sectione of the law referred
to. As Section 30, S. B. 3£1, provides:

"This Act wilthout reference to other statutes of the
State of Texas; shall constitute full authority for the au-
thorization and lssuance of obligatieons hereunder . .

Your fourth question in effect is, whether operators not presently
disposed to contract with the district may be forced to discontinue disposal
of salt water into the streams; or be forced to enter into a contractual re-
lationghip with the district. Ae a practical matter 1n the event an injunc-
tion would iseue agailnet such an operater, he would probably be forced to
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contract with the district, however, there is no legal method for forcing such
an operator to contract with the district. Regarding the issuance of an Iin-
Junction as against such en operatar, we shall assume that he would presently
be subject to an injunction disallowing further diepoeal of salt water into
the stream., Such an injunctlon would 1ssue by reason of the aggregate diaposal
now constituting a nuisance, After the reservolr is huilt, it 1s our opinien
that such operator could not take advantage of the facilitles offered by the
district without payment therefor, notwithstanding his individusal acta would
not in and of themeelves conatitute a nulsance. Our courte have recognized

a measure of joint responeibility among contributors to a nuisance. Equity

in prevention of a nuisance will enjoin a single actor even though his single
contribution doss not constitute the nuieance, The actore may he sued #sever-
ally or they may be Joined. In 46 Cor. Jur, p, 781, Sec. 395, 1t is said:

"Where several persons contribute Lo the creation of a mil-
sance, they may be Joined in a sult to abate the mame, although
each transacts hie business, from which the nulsance flows, sepa=-
rately and without any comnectlon with the othars, and there is
ae Joint intent or Joirt actlon) bul under such clrcumstances it
{8 not necessary that all persors contributing to the nulsance
should be Joined ap defendants,”
A principle cf the cese of Bartholomew v. Skipe (Com. App.) 251 8. W.
1031, is pertinent regarding the reeponsibility of individually acting contri-
butors to a nuleance. In that cases three defenderts owned a stagnant pit and
a complalnant successfully sought an Injunctior. to kave the pit drained. One
of the defendants proceeded to have it draired and incurred an expenge of $300.00.,
On appeal the Judgment required the cther defendante to contribute to the expense,
The court of equlty here assumed Jurisdiction properly to allocate the burden
among the contributore to the nuilsance, Can it be sald that because one or
two of the contributore had dralned thelr reepective amounts of water that the
remalning contributions, being inconsequential, could not be enjoined, or 1f
drained, that they would not have to pay for service., Judge German, in the
Bartholomew cese (supra), sald:

"Being an mquitable proceeding, the court, having acquired
Jurisdiction for the purpose of abatlng tte nuilsance could prop-
erly adjust all differences between the partiem, to the extent
of adjudging who wae the real wrongdoer if all were not culpable,
and decreeing an equltable cozntribution between those who had
beer. required to incur expenses ani coets for the benefit of all
in abating the nuisance.”

Where certain of the defendant.s, for the benefit of all, have under-
taken preventive measures to elimizate tre nulsance, we do not believe the
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remainder may continue teo add their respective portlons of water to the stag-
nant pool, nor in this inetance, salt water to the rivers even though their
singular acts would not constitute a nuisance.

Yours very truly
APPROVED JUL 25, 1940 ATTORNEY GENERAL OF TEXAS

/8/ Gersld C., Mann
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